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~Any person-aggrieved by this Order-In-Appea) Jfile:an-appeal -or revision applrcatlon
'as the one may be. agamst such order to the. appropnat ‘in followmg way :
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Revrsron appllcatron to Government of India :
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WA reV|S|on applrcatlon lres to the Under Secretary, to the Govt .of. lndla Revrsron
‘Application, Unit Mlnlstry of - Frnance Department of: Revenue; 4" Floor Jeevan Deep Buﬂdlng,
‘Parliament Street ‘New Delhi =110 001 under, Section: 5EE-'of the:CEA 1944:in respect of the

ection:35.ibid-: - :
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Credit of any duty allowed to be ut|l|zed towards payment of exolse duty on flnal g :

-under Rule 9 of Central E Ci
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should also: be aooomp,
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li Be “accompanied by. & 6. ofRs:20 e
amount rnVOIVed is’ Rupee Oné’ Lac or less and’ Rs 1, OOO/— Where-__tve--amou'nt“',, e
involved is, more than Rupees One Lac. R S R
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Appeal to Custom Excnse & Serwoe Tax Appellate Trlbunal
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To the west reglonal benoh of Customs Excise & Servrce Tax Appellate Trlbunal
(CESTAT) at 2" floof, Bahurali Bhawan,Asarwa, Girdhar Nagar, Ahmedabad 380004
in case of appeals other than as mentloned in ara 2(1) (a) above S o

.Q'Se on QOOdS eXport_e ’ to""any oountry or‘terrrtory L




o The appeal to the Appellate Tribunal shall be flled in quadluplrcate in form EA-3
- as. prescrlbed undet:Rule 6 of Central Exclse(Appeal) Riiles, 2001 and shall be
- :accompanied. agalnst (one which at:least: uld -be- accompanled by a fee of
- Rs.1,000/-; Rs:5, 000/-"and-Rs.10,000/- wher_ ,mount of. duty / penalty / demand
o refund is Upto'5 Lac,5 Lac to 50 Lac: and above'50. bac respectlvely in the form
- of crossed bank: draft”ln"favour of -Asstt:; Reglsta of,:‘a braneh of any nominate
. public sector bank-of the place where: the._,en riof-any:nominate  public sector

- bank of the. place where the bench of the Tribunal js srtuated
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e case of the order covers a number of order—ln Orlglnal fee for -each 0.1.0.
. should.be:paid-in the aforesaid ‘manner- notwrthstandlng»,.the ‘fact that the one

- -appeal to the Appellant Tribunal .or.the one.z :
. .the'case may be;: is’ frlled to avord scrrptorla
’ "-sz 100/— for each e

ngRs 1 lacS fee of
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One copy of appllcatlon or-0.L0. as the case:m\ay be and the order of the
o adjournment authonty shall a court fee. stamp" ‘Rs.6. 50 palse as prescribed
-5 under scheduled I ltem of the court fee Act, 1975 asf.amended
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. ; Attentlon in |nVIted to the rules coverlng these r ,.iiother related matter
o contended in the Customs Excrse & Servrce Tax Appellate Trlbunal (Procedure)
s Rules 1982 - : 5
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1 - For. an appeal to -be: flled before the CESTAT 10% of the Duty & Penalty
: - “confirmed - by the- Appellate Commrssroner would have to - be -pre-deposited,
provided that the:pre- deposrt amount shall-not: exceed Rs 10 Crores. It:may bhe

. hoted’ that the .pre- deposrt is - a mandatory:condltlon for: filing appeal before
‘3’ \ ‘CESTAT (Sectron 35 C (2A) and 35 F of the Central mseAct 1944 Sectlon 83&Sectlon 86
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| ln vrew of above an appeal agalnst thrs order shall lie before the Tribunal on-
payment of 10% of the duty demanded where duty or duty and- penalty are in dlspute or
penalty, Where penalty alone is in dispute.” -
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~under Chapter 39 ot CETA 19854

. wherein he stated- that the caplt

" Rs.12,12,339/- was |mposed under Sectlon 11AC. However, consrdenng the death of Shn o )

F.No. GAPPL/COM/CEXP/152/2023

ORDER IN APPEA-L

l\/l/s Shal<tl Polyweave Pvt Ltd Plot No401/4&5 CIDC Dholka Ahmedabacl .

382275 (herernafter refened to as z‘/;e Ap
the Order-in- Orlgrnal No,

impugned rder) passd

are that the Appellant are engaged in the '
abrlcs and Sacks (Lamlnated & Une lamlnated) t’alllng
nd were availing the beneflt of’ Cenvat tactllty Durlng
the course of audlt it was. found that the said appellant had sold. capltal goods- which
were lnstalled and. usecl for: ploductlon of PP woven fabucs by the- appellant‘ ancl
thereafter the same Wéle lemoved and sold by the appellant v1de Mlscellaneous rnvomes
without payment of duty to Shn Amblca Polymers P. Ltd Kheda ancl l\/l/s Texprosel
Narol, Ahmedabad: The documents also revealed that one of the buyers Shn Amblca
Polymers P. Ltd. purchasecl the sald Capltal Goods as machlnery It therefore appeared
that the appellant’ cléared the caprtal goods as such, whethel néw- o used ‘the. Cenvat
credit taken shall have to be reversed Interms of CBEC Clrcular No. 643/34/ 2002 CX
dated 1.7.2002 and-Customs: Clrcu r No. 495/16/93-Cus VI dated 26, 0516 “the.

"as such includes’ used capltal goods also - Statement of Shn K L. Sharma, =:Author|zed
Person, of the appellant was lecorded undel Section 14 of the CEA 1944"'-on'.24 07 2007

2. The facts- of': thecas
manufacture of PP/HDPE V\/o

bl CESTAT passed in the case ol l\/ladura‘Coats :Pvt._f"Ltd
2005 (190) ELT 450 T. However the aboveJudgment was’ challenged by the clepartment
by filing a Tax Appeal before Hon ble ngh Court of GuJarat and the same Was’ pen’dlng

basis of theJudgment of Hon

2.1 A Show. Cause Notlces (SCN) beanng F. No.V.39/15- 09/Dem/08 date _'3-:10 2008
was therefore issued 6 the appellant proposmg recovery of - Central Excise’ duty of Rs '
14,23,546/- along wrth interest, under Section 11A and Section:11AB of the CEA 1944,
Imposition of penalty undel Section llAC on thé appellant firmi and- pelsonal p _nalty on
Shri K.L.Sharma, Authonzed Person’ under Rule 26 of the CER 2002 was also proposed

3. ‘The SCN was adJudrcated vnde the impugned order wherem the Central Excuse
duty demand of Rs.12, 12,339/- was " confirmed alongwrth lnterest Penalty of -

K.L.Sharma personal penalty on Rim' was ‘dropped,

4.  Being aggrleved w1th the lmpugned order passed by the adJudrcaung authorlty,. 4.
the appellant have: prefened the present appeal on the glounds elaborated below =

> The Adjudlcatlng Authonty has not considered the arguments advanced by the
~ appellant that at:the materlal time; there were mynads of decrsrons glven by

various Benches. of the Hon ble: Tnbunal mcllelng the. decrsron of lvladura Coats —

A ,leported in 200_) (190) EL-

SOT concluswely holdlng that capltal goocls when.

4
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5.

: l'No GAPPL/COM/CEXP/'].SZ/ZOZB B

credit to be revelsed by the appellant could not have been done by the
AdJudlcatrng Authorlty by applyrng such proviso. The' AdJudlcatlng Authorlty has: .
relied upon the Judgment 'f_’__Betts India Pvt. lelted reported in 2022 (381) ELT s
' oifs : fsard amendment was appllcable retrospectrvely The

he: Hon ble Supreme_ Cout i is-not: appllcable in the; A
ause the Hoh'ble Supreme Court has not: dealt wrth_
of'words as such” as to. whether it lncludes the caprtalf.' o

The calculatlon of the(duty Xe] deprecrated value. Was'_;_ .:A'Ongly calcUlated by the}”'
AclJudrcatlng Authouty g .

Itati ot ollowrng strarght llne method and th 3 ‘_
order is therefore unsustal 1ab e»ln‘ law and deser ves. to be set aside i m thelnterest,
ofJustrce '

The deta|ls and ﬂgures hav 'tbeen fully recorded in the appellants Books of |
Accounts and: such flnancral fecords maintained by. the appe_llant ;n.the,normal.v ‘

course of busrness and therefore there is no justification in h'ol'di'n'g':"th’éit'thére was -

' suppressmn of facts by: the appellant There was no suppressron of Tacts for whrch

Tn the facts of the plesent case where ho suggestlon or allegatron of any e
intention to evade’ payment of duty is- macle out agalnst the appellant there is ho* o "f‘A
- justification in’ the lmposrtlon of penalty in law as well as in. facts The matter of»-'_ :
‘ncrples as laid down by the Hon ble Supreme Courta

extended’ peuocl of llmrtatron 0uld have been rnvoked by the present case Thus -

itisa totally settled legal posttlon that extended perlod of llmrtat'“‘ by
proviso to- Sectron /3 for demandrng duty or tax beyond the rorm
limitation woulcl be Justn‘red only when the assessee l<new about g
liability. - o ‘

penalty is governecl by the'p
in the land marl<~ ‘¢ase of 'essrs Hrndustan Steel errted reported in 1978 ELT : "
(J159). The action- of lmposrng a harsh and drsproport|onate penalty of"..
Rs.12,12,339/-is therefOre totally illegal, unreasonable and albrtrary

The action of ordermg recovery of rnterest Section llAA of the Act is also wrthout

+any authority in. law as there rs no- short levy or short payment or non Ievy or non—

payment of any excrse duty _ ':i' ’ , B

-Personal heaung rn the matter was helcl on 28.07. 2023 Shrr Nltesh Jaln Chartered o '
Accountant, appeared on behalf of. the appellant He reiterated the- subm|SS|ons made in - A
- the appeal memorandum He submlttecl that the matter pertairis ‘to F.Y. 2005 81 whrch-j"v"; o
the SCN was |ssued in October 2008 and. the same has been: adJucllcated vide' rmpugned‘}f-' :

order dated 13.01, 2023 e aftel 15- years He submitted that such- gross. delay has:__-.' -
vitiated the order. In thls regard he relies upon the Supreme Court’ ordel rn the case of_;.:_;.; '

ATA Freight Line Pvt. Ltd dated 10:02:2023 and’ Styrolution ABS Pvt. L
Court. In the present case the clepartment had kept-the stiow ca
book-on the grounds that the tubunal order in favour of the App

6
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F.No. GAPPL/COM/CEXP/152/2023  ~

(219) Eli 911, Garden Plast P Lid. 2009.(233) ELT. 468 (ij, LG. BalakrishnaanOOQ (238)

E.LT. 659 (Tnbunal)

7.2 To undelstand the lssue the relevan’t provmons of Rule 3( ) of the CCR 2004 IS';
reproduced below:: . A _ ‘

RULE 3. - CENl/

(5) W/7en /n,oc/ v
rémo vec/ as su

may be 5/73// pay an am[ : //7,' equa/ (0 the o edit ava//ed in respecz‘ of such /n,ouz‘st_ f .

or Cap/z‘a/ gooa’s and 5uc/7 /emova/ 5/7a// be madle L/nde/ z‘/7e cove/ of an //’II/O/CE’V.?:.;'
/efe//ed to in rule 9 o

P/owa’ea’ a/so z‘/mz‘ i z‘/7e ca/?/z‘a/ goods on which CEN VAT C/ed/z‘ /7515 been z‘a/(en £
are removed affe/ be/ng usea' z‘/7e manufacz‘urer or prowde/ of ouz‘put se/ V/cef'.-"u._
shall pay ar amounz‘ equa/ 10; z‘he CE/\/ VAT C/ed/z‘ z‘a/(en on. the said cap/z‘a ‘gob

reduced b v 2, 5 pe ce/n‘ for each qua/ ter of a year or. pa/ £ z‘hereof from z‘he Qdaz‘e 'o
taking the Cenvaz‘ C/ec//z‘ . : R e :

[z‘/ze above prowso Was /nz‘roducea’ wa’e Nof/f/caz‘/on No 39/2007—
dated 13.11. 2007] : L

7.3 The acUudlcatmg authorlty has relled on the cleCISlon of Hon ble Larger Bench"of.f
the Tribunal in the case of Modernova P/asz‘y/es Put. Ltdv. C'CE Ra/gad"ZOOS 232y
ELT. 29 (Tri.=LB), Whereln the term as such has been clarn‘led by the 'wherem?;'_' _was';_’
held that; ' I ‘ T

“2. The expr ession ‘as suc/7 /7a5 z‘o be //n‘erprez‘ed as common/y underslood Wh/ch sint
the * //g/na/ form and 'W/f/?OUf any addition, alteration:.or mod/f/cat/on” e does nc
have any connecz‘/on W/z‘h z‘/7e dods (cap/z‘a/ goods} bemg new/unused or used n°
Sarkar's “Words & Plir ases of Excise’ Customs &S ervice Tax’, thé expre E’SS/OI? “a% such”

. been defined as “in. or- by /z‘se/f a/one” It'does not distingtish bez‘ween a new ur
a used product. In z‘/7e case. of B]LT[ndL/str/a/ Packag/ng Co. Ltd. v. CCE Sa/em
(216) ELT. 217 the 7'//buna/ /7as b/oug/n‘ out how, in Rule: 575(2) as. it-earlier stood); z‘hé
expressions * “without being used” and- “after- being used”. were . menz‘/oned.,; (
subsequently. these tivo clauses eré mergea’ into one by usmg ihe e,\pressmn ‘as. such
which clearly shows that the expression is intended to co ver boz‘h cap/z‘a/ goods c/ec_7
without use and. C/ea/ea’ -after.. bemg put to use. Ever-since ‘the. //7cepz‘/on “of the
Modvat/Cenvat Scheme cap/z‘a/ gooa’s, whether used or.. unused, wege a//owed 16 b
removed from a f'icz‘O/ 82 on/y-o 1-payment of duty oron reVe/sa/ of Cenvat C/ea’/t z‘a/(e/

-fn/t/a//y used- cap/z‘a/ goods 'Cou/a’ ‘bé removed after reversmg p/opO/flonaz‘e C/ea’/z‘
depending upon-the.period of use as pe/ Notification 23/94-C.E..dated 20 4, THl
system was later Changea’ to Cha/g/ng duzj/ on used Cap/z‘a/ ‘goods; clearéd-on: the L
transaction value as per Noz‘/f/caz‘/on 6/2001 -C.E. dated 1-3:2001-and wer: 13—11—2007}'1
vide Notification 39/2007 CE, z‘he concepz‘ of reversal. of proporz‘/onate C/ eair. has been; ...
reintroduced. If the e,\’,D/ES.S‘IOH a5 suc/7 Is held to cover on/y unused or ne. cap/Za/
goods, manufacz‘urers who-wish-toifemove used capital goods to /Ob Workers premlses;”_ »'
fof z‘esz‘/ng, repa///ng reconc//z‘/on/ng etc, would not be able to dvail of z‘/7e faC///zj/ under.. - -
Rule 4(5)(a). Further,if the eX,D/‘e.S'_S'/O/’) “as such” is interpreted to mean .néw. ok use,q’
capital goods, then- z‘/7e quesz‘/on of 1‘e5z‘/ng, repairing or /econd/z‘/on/ng ? e?\ cfzpa

¢ “‘.c
arise and the z“erms z‘esz‘/ng,_ /epa/r/ng and ‘reconditioning’ Wou/a’ b _c/g?n -

/75/5

€

~ 1\5€‘C°M."f/s\y
/s

‘f)i
&

: a’af
cogg?“
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"have been done by the AdJucllcatmg Authonty by applylng such: prowso The

F.No. GAbPL/COM/CEXP/ISZ/zoza '
disagreeing with the view ta/(en by z‘/7e La/ge/ Bench dismissed the appea/ of z‘/7e c/epartment
with the fo//owmg observations ~

“We have heard a/guments of bol‘/? f/7e Id Counsel. The Tribunal /7a5 r/g/n‘/y /7oz‘ed z‘/7at un///(e o o s |
inputs, whicli -get consumed 100/ with' the same are taken up for use in /e/az‘/on to | | 1

manufacture’ of f/n/shed goods cap/z‘a/ goods are used over a peuod of l‘/me T/7e Capll‘a/ ’

be/ng uséa, z‘/7e manuf7cz‘ure/ s/7a// pay. /7e'amounr equa/ fo Cenvaz‘ C/ed/f z‘aken on'[/7e sa/d s
Cap/z‘a/ goods /educed by 25 / f0/ each qua/ te’/ of year or pa/{ [/7e/eof f/om z‘/7e o’a[e of mk/ng“r

the T//buna/ n r/7e ‘case of Cumm/nsfnd/a L/m/z‘ed v. CCK /’L/ne-ffl 2007 /719)35 L 7' ' 921 o
(Tribunal, /l//L/mba/)' 7'/7e Tr/buna/ "//7 :z‘/ : case of Na/m/ /‘/b/es /7as a/so d/sm/ssed appea/ "f_z‘he - R

by any Cou/z‘ o .
9. In r/7ese cncumsz‘ances We are

ACCO/d/ng/y, the appea/ is accepz‘ed and /mpugned OIdEI of Comm/55/oner (Appea 5)l/5'sefv*_.' ,'"
aside.” : : S '

8. Comlng to the contentlon o"lthe appellant that the provnso of Rule 3 N
added by way of amendmient vide Notlﬂcatlon No. 39/2007 CE (NT) datedl 13 11 2007 i, e K 7
after the period when-the’ capltal goods were cleared by the’appellant aftel usung them '
At the material time as there was no such proviso in Rule 3(5) -of the Rules, 2004
therefore, the quantlﬂcatlon of cenvat credit to be reversed by the appellant could not.

Adjudicating Authonty has relled upon the judgment of Betts India’ Pvt:; lelted )
reported in 2022 (381) ELT 749 (SC) to hold that that the “said- amendment was
appllcal:)le retlospectlvely The salcl Judgment rendered by the Hon'ble” Supreme Court‘_
they claim is not’ appllcable |n the facts of the present - case because the Hon blef‘} g
Supleme Court therem held that ' P . E
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