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gaitorfhei )yare+int4fiery,
. ·, Office:'Q:f(the:Co1n~11issioi:i~1~~(!4pj_{fail);

. . .• .. '·\C •'. ('•'.·<. •:•.:· .· . ··•. > •••' •" '.: •, ; ;;.>'>,.'(:.• t,i:,• .,• ;,,,,. '.-'" ',' .··.. :•

,#tu sflage,srferg#argI'glgiiarsI
CentralGST, Appeal Commissionerate;Ahmedabad
s#lire] 4raa,ra rf, nsarar$]liars«rd 3oo&

. · ..m'W)w~. . . .CGS'l' B.fiavan, ReyenueMarg, Ambaw9,di;-:fu11~1ed~bad 3$0015
:·, . . . •·)~:07926305065:. · . · 2:8ct?4-k!07926305l36 ·

. DIN: 202;08.64SW.0000,42.,.1649 , ·.. . .. . . . .

' cp ·.~ ~ ; Fil~ No : GAPPL/CO~/CEXP/152/2;23iAPPEAL/~&J5 ·- i~

GN!c1'~~ O,rper,-ln-Appeal:Nos. AHIVl~gx,0u.s~o0,2-AP,P-;7V2023-2,4
. ~ :·b'ate ;: 18-08~2023 uita at c=rrfusr Pate:ofdssu~· 2.1 ;()}f2023 ·

nrgar.(sr#a) tr ifRa . , .
Passed by Shr.i SliivPratc1p Singh, Commissiohe_r(_Appeals) ..

ir· ....Arising:out ofOrder-,in-;Origin,al No, 3~/AC/Dem/NAi~,9.22-23 .·. ffihJ¢: 13.01.2023 ; issued
·.•by The_:As~istanfCbl11rrijss.ioner,·C~ST, .Piyl!3ip,6.;ycAtim~d.ap,af,N.prth... '

• . .• !i,:

tl' · :314/)l&lcbctf qJT 'rflT-f ~ ,'8df Name &Address

· · t:.Appellant. ·
.: ._.,

, . jVj/;=;.>-Shakti-,BplyY{~a\fe P~t. .Ltd'.. Plpt:~c{;i9Jf4'~$1. -~IP;J?/0,lloJka,•3±
. · .. The 'AssJ.st~_nf Commissioner, CGS,T/Ojyi~lon..V,AhrnedabadNorth 2nd

Floor, Shahajanad Arcade, Meinnag·ar:,A;hrn~,tja(?ad;~:~.8,Qq52 . '·
. :·.,' ,"• ·. _· ... : . -: -.·--··'.•·_:•:,_·_ ..:_,;·.:-_.:-·:_.• . ..... . ,•· ·,_ ..

' a{ an@gr 3r#a srr?hr sriihs srgra .#yir?at as serener 4R zuenff
~..~ iir x=ra:r=r ·~ cpl"~ m 'TNfa=ruT Gntc&r>mw=r "W<_~rl1 · · ·
. . . · · Any pers9n, aggriei.,~d .9Y)h.is Order-ln-:Appe§J;J].§X..Ji.1$;,?-IJc:ipp~9J.or revision application,

·.as the onemay, be against su.chc:>rdElr, to.the appr¢priqtf:t~~t_.t;i.prityihth~Jqllowing Wi=!Y :

marar.gr)erur am)ea
Revision applicatlo·n to Government of India :

I

(1) u sn« zrca rf9fan, 1oo4 #6t.nrr rat.ft) sag,mgmmmr«ii a qh
tfRT cpl" "\"JLf-tITTT _cB' rem usfn. # jfa g=rtvr' am4ea- aeft'fa, ma al, fa
+in;, lGir f@+i, a)sf ifGra, ha hr «qr, ir if, { fl=ft : 410004 ah ah emf~I .. ·· ·.•.•.··.·.··...

· (i) · · A revi9ion • applicati9n li,es·)o )he _Under S.eqr.l?tary;;:Jo .th<?/Govt . 9f India, Revision
'AppHcc1,tion, Unit fV1inii;;try of ·.F.inan,ce, Department of:_Re\ie11ue/41h Ftqor/J.eeVp!l. beep Bbiiding,
ParliamentStreet;NewDelhi -110 001 under Section35EE:of theEA1944. ih respect of the
·Jollowing ·case; govemed··by'.first proviso to .sub-sectjo,n'.'(:1'.):of!$eQtioni9qJqid;

di) ft mi.#lIf #' ra. vRt.sf .aar'.fa.err nr arr .arar
. m.fcRJT ~~~l,lllg·'f!"'.~ III,i ma a .parag,sf.#i,,n fa#-nrisrr zn. rusr # "'cfffi
cffi ~ cb.lx~i~' ~ ?:IT fcITT:fy:A?;§l1,11'< #·m ~ W ~!.l:f1ry,?1\;:~~>\'.r-RFr;~\'¢:i
(ii) . In case of any 'l()SS of goodswhere the loss?,~ccqr in Jra.risffJrom·a factory to a
.warehouse or fo_ a.n0Jher'fa9tor or from one W§rehpW,$e!,Jo. an.ott:i~r:,cturing ·. the course of
processing .ofthe goods .in a-IN.· l.Whe,t,her ih a fact,ory o(in a warehouse.. , •,• . . • , •' • ;•••: -,<::•:·;~••:\•''< "-':•:-; . I . • . <;>"·':•_•·. •.

' . '. . .

¥
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(cB) Ta are Rh#lr,a jtfaffma r 4r 1=[@ ~:fclfrn:rrur -r.r:~-~ ~-~-~ -
se zeens # flea 1=fl1IB H uTT rdas fa»a lg ar qt •fiff & . . .

. -· J

(A) In case ofrebate of. duty/of@xise,on goods exported;to.any countryorterritory
outside Indla •.ofon ex@sale,maerial used in. thie;/ijainufacture ofthe;goods
'which are exported toahy;cbtfntry or territory outsidelridia. ·$#$±

\ . . ,-.: .... •- . . .• :-··-·. :; - .. :.. ·-·-_,·j•' ···.

afR& zcen srgit«r'ks fair@ii64ii#es ·(a« ar per #) .Rafaintiii.#rrarr?hi$­
tee 1%5.

_. :·--.

In case 'of gbo:~S/eXp'b°rtedf~!91Jtside India export JcJ,:i',Jepal . or{13nutan( 0ithout
payme·rff ofdcity.'· · ·- ·· · ,. · ·

/---::····,·:·

sifa ware at sat«a gr«tit girarn #f vi sq@ #fee mi ai{& 3itht.&ij4st.#fsge
1:TRf ~ frtim <f7. l_FIT@p . 3TTIBRf; :3l'9IB cB" ~ TJTfur cJT x-J1Tlf "CR m :fflcf T-f fcrffi i~ (,{2)'19'90 '.
l:TRf 109 mxr~~ -rtq-·m'I-- · __ ·- - - · . - ·:· · - , . · ,> ·· - -

(8)

(c) Credit of any duly·a110'we·c1.:f6·'b~: utilized towards paynient of excise:dUty;acirt'tinal
products .. utider't~e prnvisibns;ofthis Act·or the RUles;mad~:tlieretQd~$'t-\arid'sliGh
order is passed by the Co'nimissioner (Appeals) on or after, the date ,appointed . ·
under Sec.109 of the F_inance (No.2) Act, 1998. · -· · · · . · · · ·

.:. • .>

(1)

(2)

h4tu snr<a zge;(3r@ta)'fr4#t;;2oot afa o ',sff efffe: iia. wig <y--s i:
#314%422.%$2%.23±.5%%%
35-~ "ff~-1:Jfr cf)~;ffi~-~ wir c?[3m.c.:a 'cf@Ff "qJ"f >Tfcr·Wr61'fr~J · -· · · .. •
The _above.appiication'shailbemade ·in duplicatein•·•Forrri_ N6;·EA..s:,~E,-spefoified ·

_ - under Rule, 9_ of Central EX¢ise<·(Appeals) Rules, 200'{·:within'::3:;roonth's-JrprnJhe
date' on :whiclf:the .orcJer; SQi.ightJ() be . appealed again§t i~···:cornmi.iri16afei:f/S:if¢! ..
shall be accompanied:by?two copies each of fie/Ofarid 'order%Ir-Appeal'It'
should' also:. oe ci:ccompariie·d; by a copy ofTR-6 :tha'!i'iiff,~videHc1bg[p\ayrnenFof..
prescribed fe$yas• pres6ri~e-9(under Section 35-EE of_ CEA ·,1·9·4·4r ·undefMaJor .Head of AcicOUnt. -- . . . . . -. . - .,.._ _. .., . - . . · .

RRa6a aha er sri i«ia gm ya arr wga zrrt.#m stirq;2oo/-- # girir
cb"'r urnr itR 'GrITT-~ ~ .1[q}~'i-T\TlflcIT m cTT 1000/- <Pl"~-~ <Bl'\iITT'J .. _·. · .. , , _, ' . --.·. ; . -- . . .. . ·'·· :, -,

' The revisioti_-JppliCatib'hi\fi§ILbe·accompanied PY. a_fee.qf,Bs':idoz~r~Hefre/,th·e · .... · .
amount involved\is R"U'p§e's'dne· Laci ·or Jess and· Rs:1 ,'ooci/i\/Jne're)he':;amodht
in~cilved ·is:mcire{than: Rupe~s One Lac. . . -

arr siraa sic 3if@rfzj, +s4a #r ear- as-4)/as-z sijif-­

Under Section 35B/ 35E bfCE_A; 1944 an appeal lies to·:-

«afaaRera «R8a 2 («) ###arg arga h srear sr@, srfatr a rii ii#fjii.sge,
ha sari gr«es vi.arm am4fr znrzanrowt (free) a 4ear &fir 9if8at,
3J61·Jctl€!lct # "re, sg4ft if4,Gal .frR~,'3itP-l~-lisllc1; -:38'0004.

. .

«tr zgca, tr snr«a ,ggeas vi tarp srfr=fr mrnfraor # uf arfia-.
Appeal to Custom, :Excisr:( ·&'.Servlce··Tax Appellate Tribunal. · ·

. • • .··.. ··.,, .. ' .. ·• - .>

(1)

(a)

. . .- •.

To the west. regional bench .ofCustoms, Excise & _service Tax_.App~,j~t~}f:]):isipal
(CESTAT) at 2nd floor;Bahum'alF 13hawan,Asarwa,Girdhar Nagar; Ahhiedabad : 380004.
·in case of appeals otherthan as menr . (i) (a) above. ·
. . . . -;: .•· ,;·.

)



n ··.' ';'---3---

.. The appe.al ·to. the)~,PP6.llc1-te Tribum1I_ shaH.b.~ifi1~9}n quadrypli9ate in· form EA-3
as. pres.erihed µncl§r:,:.Rqle E> of C~ntral'E>.<qi,~¢(Appeal) RUle,s.·, ·2001 and shall be

. accomp~nied ·agai_nst.-(one which at lea~t,:s_h.o.uld be accompanied by a fee of
Rs.1:ooO/-;. Rs_·.5,00_Q_/-·and-Rs_.10,000/-yvher~):1m·o.\.mt of'tju_ty /pen;:1lty I demand

-/ refpndjs Lipto5 Lac;_,5 Lac to 50.Lac-and as9.ve..·gp~ac:Je.~p~ctively in the form
of .crnssed b.ank<draffjn\favowr of-Ass_ttrR.Eigi.~t9r,·otc1 ·br~nqh of any nominate
public sector :bank 'Otth.e place where :the J'f~rioh.::of anyy1otnihate public sector

. bank·of the placewheret_he bench of the Tribunal is situc1ted ...

(3) f gr arkm{pi. sm?ii mar tr hi t· Ir'r -~ pa sitar'a Rrg #hr ar rrar
-~is.if@szu sirafe; gr ersh sy ftf frat rt crn-4 xf m ~ ~

• irenfnf. srfhtg- irznf@rasirat vs srf zqr -·~;.'fropT1. cnr g 3r)a fhu var &y. . . ' : . . . . . . ' . . . . '. .... ; . ' . ' . . . . . ~ . !. . . . . .. ·. . . . .. ·, .

·In ·case·-of .the order ·Qovers a nurnber of qrder:-in-OrigirJal, fee for ~ach 0.1.0.
: sho,ulq.:be:.paid-· inJh~ aforesaid manner'.-s11otWi_t~13Japding)he fact that the one

. . ._ c1ppe.al Jg]he Appel_lant Jribwnal or-,th_e.pn~ ..,<;iPP!.i_p§tlon j9 :the Central Govt. As
..the case may be,,js= filled to ·avoid scrip~9ria.:.WP!'K;•if.exqi9,iflg,,Rs-'. 1 lacs fee of
Rs.1--00/;.:fofe·ach. . -• ·_· · - . · · : : . '::_: /";: . . · - .. '.. · . . . ·

rnru ycen are1fzm 4970 un ii)fr #t srgq--1, #- sift-ferfR f@hg an4Tr U
sir)ai zr lFf &tr?renferf fufu u@rantsir?r t r@rn a; g# 4R w xri.6.5o tfxf
cITT aritr gr&a f@as .atsh a1Reg[ . . .. • . . .

One copy of applic~tipn_or0.1.0. as the case may be, .and_ the order of the
. adjournrilentauthor,ity. ~hall a court fee stamp ,;o(R.~.6.:50 paise as presc'ribed
under scheduled-I:·itetjt ofthe court fee Act; t975_' as.arn_enaed.'

(5) _ ·-~-•- 31N~lmr l=flT-lcif[ cJTT fiau av .are fnif $t ail4fl ntt 3raff fhzur \rfRIT % \JIT_lr .ya, isr sari jcis vi hara arflji tr#if@era#of(araffa@en) fa, 1982 T{
Rfea et

. Attention ininvited t9therules covering th~se,91)q-gtherrE!l,c1ted matter '
·_ contended ,in the Cy?Joms, Excise~ Service,T~~.,/.\;"ppeHa:t~:Trlbu1ial (Procedure)Hules 1982. · :. · · ·. · · '•·- · .•. · · · ·- ·

.-; I .. ,,,:-,.·

(4)

.(7),/«fr ggcan, brr enrage vi ihao srf«ti/irairaosir(fide)sf ar4at a· m .11. qJ'(lrZLBiTT (t:>em~\~ld) ~ - cl6 (Penaliy)..go% .a smf arr sfaf ?tzsraiif,
_3ff@raaq qfsao'po?lswug, & I(section 35 F,of'the.Central Excise Act, 1944, Section 83 &
Section 86.6f the FinancEJ~Ac,t,_ 1994) . . . •. . . •. . . .

. . . . . . . :~-

ah54ju3nazyep itaask oiafa, ff@re@in "a«fr a57 ii(DutyDemanded) -
(i) · · · (Secl'io11)~11DW-~Fl''c.fffurxr~r; . ·
(ii) far mreaa raz}fez7ft,
(iii) . ~~~r i), ·f.:Itn:r 6baa2aifn. . .

For. an app_eal to ;Pe filed· before the ·.01;;$.T.AT, 10%,'ofthe Duty & Penalty
1 confirmed , by the Appellate Commissiciqer·--•._VVpLild• have ,to - be pre-d_eposited,

.: · provid~d that the,,pre,.deposiCamo1,1nt shaH- n9t-e~ceed R~t1 o Crores. ·It may be
.. . . · . noted· _.that. the pr;ei-dep,ci_sit is a man9c1tory CO.Qd.ition_·. foF. filing appeal before

: -~- -0- % CE_ .ST_· ..AJ. (S~ctibn. 313,P-_ .(2_ A) and 35 F of the Centra 1:_E_...._i9i._s__·-~Act, 1944, Section 83 & Section 86
·_ · · ,/'~ ~c;,..~. oftheF11ianceAct'1.994)-_· .. ,,_:· · - · ·· ··_:._-.' ·•_'._.·_., ••·_'> ·•··_ .·•,•.•·- •-· '·..- •. I . . ~ .'•"..'"'. : ,,. ?. , .-,· . . . . I... - .. '_ . ··. •,. . •

' 8#- a%$° j?Undercentral Excise and service Tax, "Duty4demanded;sha include:±5,, • :el#,:.
· "

0
,.. -0-i~. _- . · .(m) · . · amountpayable underRule;,6:of-.tne.lCenvatCred,tRules.. ·

Sr2stkn±Ra;srfharmuifr#ivf##r#rear oral i«ei arr«if«$rt#areRafael'aif fara
k 1oyiarrrsits@i3a«.ave fa4fa it aaas,k 1oprarstflorrat?aj

In view pLabove, an appeal againstthis·order .sh$H lie before the rribunal 'Oil·
. p,wment of 10% of the duty denianded where duty or: dut{and penalty are in dispute, or

penalty, where penalty alone_ isin dispute." ·



F.No. GAPPL/COM/CEXP/15.2/2023

ORDER IN APPEAL

M/s. Shakti ,Polyweave' Pvt Ltd.,_ Plot N6.401/4&5, GIDC, Dholka, Ahmedabad­
382225 ·(hereinafter refe1Tedito as''.:fde-Appe/laht') have fiied'the.presenFappeal agc1ins(·
the Order-in-Original No. 39/Ac/em/NA/2022-23, dated, 13 012023, (in .short.
'impugned order)passed 6y "lieAssistant commissioner, central est'bi.ii.

· ... • ••· ·.. •·. ·•->· -• •... •. . . • ,: ··.. .. .. . . . .·_I_ . . - • I

Ahmedabad' North '(hereinafter, referredto as 'the adjudicating. authority/f/Theywere
holding· CentraLExciseFfegist;,~tici1{i1\Jd:AACCSl-l07MXMOOL'· . . .· . . ·. . . .

:\· . /._.,_.,_:'._ .. ·; ·.·· _.·· ·~•-. ·:" ' ' .·,:-, ·... ·.. i. '• ..

2. _The facts of the casf ih_Jofief are that the Appellant are engsged in_ the
manufactµre of PP/HDPEWoen#Fabrics and Sacks (Laminated&' Unclarnirated) tali#a
under Chapter 39 ofCETA;•l985'"and were availing the ben.efltofCenvaf fatiiitf 'During
the course of audit it·was Otounc!)h1:it the said appellant had sold. capital.goodswhich
were installed and used for ptodtrdioh Of PP woven fabrics by this al\i,~llant and
thereafter the same .Wer~ reni'oved'-ind'sold !Jy the appella~tVide Misc:ell~~e·oU~:ihvoices
without payment ofdUty" td. Sfari "Ambiec) P61ymers P. Ltd., l<li"eda and M/s. Texprosel; .
f\Jarol, Ahmedabad. 'The documents als_o revealed that bne of the buyers :Shi\ Ambfta ,·

• • •. . . : . . , •_ ·- -·_ .·. : : . .. . . . • '. . . •· . ·. . . • '.• -•:- ":.-: .· . . : I ' . / .".Polyrriers P. Ltd. pLirchased' the; said:Capital_ Goods· as machinery, lt, therefore, appeared; .
that the appellant cleared the capital goods as such, whethernew or used;the Cenat
credit taken shall have to be reversed. . In terms of CBEC CircLdar No. 64.3/34/2002..:c>( .·
dated 1.7.2002 and CL,-stbms 'CircL11'a'rNo. · 495/16/93-Cus ·vfdated: 26.d5~19JJ3(the term·._
"as such" includes used capital:go6ds.also. Statement of Shri K..L. Sharma,#Authorized
Person, of the appellantwas recordedunder Section 14 of.the CEA, 1944on24.07.2007,
wherein he stated th'1t lhe capital goods were clea red with6ytpayrrie1JfPF8U!t.8n tH¢
basis of the judgment.of }ion;bitcE~TAT- passed in the case bf'M~dl,-rff,Cdatk::Pvt.:'i.td:·
2005 (190) ELT '450 T. However, the above judgment was challenged-bY.tfae ae·pa'rtrt1ent
by filing a TaxAppealbefore'Hof"bfeHighCourt of Gujarat and the same;iaspedinig.

' : . ·~ ·, . ' - ' - . ., . . . '·. . . . ' . . ' . ·. . ·. ~- .

A Show Causef\Jotices,(SCN)' bearing F. No.V.39/15-09/Dem/08 dated3.10.20082.1

was therefore issLied tO the' appellant proposing recovery of -Centi-al 'Excise· cil!ty of Rs..
14,23,546/- along with interest, under Section 114 and Section liAB of the·'CEA, 194~.
Imposition of penalty i:1ncler-Section :liAC on the appellant firm and persdll~fp~n'alty ,or(
Shri K.L.Sharma, Authorized Person under Rule 26 of the CER, 2002 was also proposed.

3. 'The SCN was adjudicated vide the impugned order wherein the Central Excise
duty demand of Rs.12,12,339/- was · confirmed alo·ngwi1h_ interest ·· Penalty of
Rs.12,12,339/- was irnposed under·-Section llAC. However, con~iderihg the:death-_of Shri
1<.L.Shacma personal penalty on hini Was··dropped.

. .

4. Being aggrieved witi:, the impugned order passed by:the adjudicatingauthority,
the appellant have· preferi·ecLthe pr-esent·appeal, on the gro~rnds elc1borated b~l.6.w::.· ·

; .·, ,.. ·•

>> The Adjudicating Authorityhas .not considered the argurents advanced, 'by the
appellant that at the material time, there were myriads. of decisibns :given 'by

. various Benches of the Hon'bleTribunal including the decision of Madura Coats
.reported in 2005. (190) 'ELfJio.r conclusively holding thatca ital-goods when.

. they_ are· cleated ~ffo;. 6e)ri,g<l.ised €annot · be called as " and
therefore; there was no requirement of payment of "

4
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. ) .

..··.,_.: .. ,::<c)g%'i'lv'}:\,.:'.•fi;_~q;\t:~0;p,'P;L/o?..M/CEX.P/152/2023 .--.

. .. . . . .. --... ·: ·-'.~'. ~->-:·';._>\,-:_\::.:/:\ _.. ; ; :··; :, ·.,:.
·.·· figgedapile#egg.them. Thus/dfi$#@ii@ii@ting,@it/oiy hes co1~1pletely

igr,i9.r,~.¢.l.;th~J!=l..Gt·Jh9JJb,~.:li=]W Jn _.th1s._T~f)f;Jl.1~l.~fi,y._t11.qw,,;.tt1~ J.~J~¾i;lll~ penocl .of time. had
###tk#.set%#iiressis%ii%$43$ea%3
#;"#±s±:

: ?is.pertinent.f6note'ihafii@fenthe corcepi@fieallii@alls.been' struck down by
2##ii6#if@cfateii@our, he &lei#tie#ii#ea$5eif@,ie decide he ase

. ~- _::·::·:;:,.~i~~:-;~.f:(~li~•::~~~ts!.91_-i.-~l?i~b: was· h?!d(ng\~[)~;~fl_~t~)~lib_~·::.~}1~e -whe1_1· the ca:e _was
·. ·: ·. _,:adj4glc9t(:l_<;t' ;by.,.th~·,.1.dJ09ica_ting. Auth,qri_fY./J.:ffl,$J.):C;,e; rJ,:i.<r).IJ:JpU~llEicl order being

$re#4£%±.2
'EE.#s#±..

·. · fie;sap±$id/aitfheexpresst6if@fa#hisid$f@: #f$,jgbe iteroretee as
_ ..,_ ·.-' ..c?,J~r¼;_,1Jy:'t[rid~.i·PJQ~:R(~h~¢h:is·in'th,e:\?:t,1,~Jh:~(~t.9:~j\?1:a_i.~1~/~~!tl7o'ut any aclclition,

. .. . . ·1·' ... . . . . '• .. ·. ,• .,., ..,... ,, ._..... ' .
. . . ... .-:.-··~!t¢rflti.q1J::01~.. ·rn~\ai.f!:c.a~ii:J1,/ and that the;s''plsslozb@as. no ~Q1inection with

- ;
. .. ea?id#ssic#, re@ Gig;he +se, the,sji±ii6i@s#ijth Roe 3(5) cannot .

. . :- .' : be. ~.r-ic;l~r~t9od . i!1. ·_t_he ..s.i:l_l)le_ vyay as )s _t9 ;J?...<7F,.yJ:i.~l.~.r,stq_od Ji~ relation to the use ·£,5"±:22#:%:%.
-:· ·:~-' ··-eiq:ir~s~iot1:"~-s'sudi1'.''~.8i~:eEJiing in Rul~_•q(q/.qf~.fP.¼f1t_: Cl'yfl:Jfru.les as stood at the

_.· releva1~t.-ti111e-\N~s):tl.ea,r!y,_.11i_te·rpreted· by t6.e.-:~.9:n.";1~!,~ .T.i:ib,,u1~al'.in :end nqmber of
~.. - ·· . :.'•-· · -. --·. __ -.- ... ·.:· ..:_~- .- __ .-··i·,- .-.::~-.--·:::·: -._.... ,_ ..._, _ · · - f---~-:1·:;t::-,.:_.,.,-·:1-:(--_:_.·~_.::v.;:.·:.-.... -._· <.. ·_:_·/ ·?--.· ·~---- · -
•Cases like Madura ,coats,2005 (70) RIT 7304.Salon@Cotspip;Ltd, 2006 (201). ELT
' 592Garde#Past .mite@+ 2oo9 (23 6J;~i;;t/~?i!ifi0mi)<;fuJ;fi1ci ia lid ..· lepo rl(Sd in

. :'.290T,e2;1,~)~l/,9~:).:):na/1\t~1,q.~d-.by ..Hq17'bl~:h!L~)i)/@¢/J!W/:).fi:~,gJfeiJ),~Y -reported in 2009
·..·•· '·,, (234).EL14 120 8r).€oimissioner veGail&fl#stpitt4.·2009 (233) E. L.T.
:-: . i 468\,.(T),>c~;;;r:\is;,o,{~,i... v'.'L.G.. · Balak;'.isb~~1ii\(~J;di}:Bros'..o'2:009:; (2.38) . E.L.T. 659

.· ... ·. •·· ,fvsisi»iii it###£:sis»a»a#dc#4#@##t@iii@%ti. sores-»»
- .. :' ·:_-:_·_\Pl~i'sHJi.::.r:y{"(~q,',:vs;:,.,qc.f 1:~1~9rted i_tl 209S-:{~~~)1,;~~?fi~:::,~:a,~:hqi.ieciclecl the issue

': - .. ,: - • •,,,, .... ,' .· .., r ·.··.~~·,. , , , ·• ~, , 'it"tt~---'-·._1i:·• .. ,, ·::-'i :'.>\ · . ' ' '

·. · ·. ::'.:' 'pf int.e_1:p.['.e'tt,1ti.o.i1:·-9f,tl.~<;i.;W9.rc;ls: ''as· s.ucb,'•':·t,1~·lR~().~;~3.(?.}:ot1:Qh,~_;'.C:env9 t· Credit H_ules
• : : _._: .ai4f#es4id$#eh#eti@4$ti@rt@ti@o-to ..t)~~;:Ji 1: · :,...);~t~!-~tb ;; :/JJ~'.}I)e .-:.~orcls IIas such 11

. agperingiii:,Ryle45).()iet,CCR which,[sgitis, " jjgiisidetritiori in the·. pte:5en t
i. ,. : ·.'.),;·,_2_i~~.-~f.l1ir~fifr~i:: tb~{iijJ:PM,g'1i~,~ ·.order,'1:iass~~G.B.y~~l.:iA./cU.Li.dic,~t,ifig: ALl.tho'rity cannot-: '.-._.:·:·. :_-.,:,.·:.;.-:•,:--:, . '·:·. ,;.-.-- ...... ,-,..... . ' . :,;. -:··•.. ·.-:··,~.::-.;.;;- .. _·,. ·•:;.,-:.·_1._:. \· • · .. :;be.:susta1.t;ied ..and.1s0./1ab)eJo,;be set .aside,:,.-;:,·.,...,•,.:.,·•.!·.,:·: , . , _ _._ ·' . .

·
7
{t~J\i:'.::•i~r:rip~::~n::::;has comrnf~!~it!:,~t~'.,ei}Jti/f ;elying Upon the

.' -• .°i. ~ C' • •• •' •• ,~ • : t ,_•\ •• I • l,, > •, .,, , ; • , . ; , , , ••~•;,f',\>,;, ' •~, ••-1 1•

. projiyiso ofR~ Ie 3 (5) ,<Jf :the JUI es the re[?J5~~.t(11ti//tJ1ig '.th~':{e~vat credit to be
. ·•.··· . /{{~V~P~~..;~bth,f;~Bt~l\~pf(8'j··takinglie @i@@ii2tie@$ilien ate ci.uarter.

FEE±E±.E
· ·~Wi,Ht8Yie2Jn :~J1~3 (1lliei,tii.i, R,w}es, 209;( en!J.,t~~f~,£94~,C:lhe·. g/!,jqli!ieaUo n of cenva t··'<.-::_,:'·' · ..._:•,·-:-··' ··•·' .. ''/; .". ·-: .· •··.;'·,..:;., .. · .. ·.· . '. . . .

. ·. ,•· •, ·.,;;!,•; .·· .s
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credit to be· reversed by· fhe appellant could not have been done by. the
Adjudicatin"g ·Authority by. applying such proviso. The Adjudicating Authority. has
reli~d upon th~judgmE;nt~JBetts India Pvt. Limited. reported in .2022 (38"1) ELT
749-(SC) to hold that that'thsaid amendment was applicable retrospectively. The
said j LIdgment '"?<1erg@ py.the Ho'l e ..supreme Col! fl i~ J19\'.ciPRlr(iifi1eJn .tfae.
facts of the present.case#Because the Hoh'ble Supreri Courthas notedealt ii#it#

· the issue of i~terpretati9p :o(words "·as such" as to w.h~ther it /nclude~athe capitar
goods clecfrecFafter being)p-Lit)o L1se. . . . . .

► The ca Icu lati6K bt the fJ\)§1)· ~~preciated va I LIe,waswrongly/calculated. PY the ;
Adj LId iCating •AuthoFit)'i'T'h<i\'ikwe;iatiOn. in .the preSehtceisO ought fohave beOh •
clone on straight line rneihOd(SLM), but such standard'riiethodlNasinOtfo[low~d ·.
in the present' case Therefore,he alculation of dUty is dori on the basis Of
wrong computationbjrgt following. straight line method arid tie'irjugnid
ord.er is therefSi-~;' unsi.,~ta'ifr~B·(i'in law and deserves-to be sefaside i~ the inte~est..
ofjustice.

► The details and figureshave' been fully recorded in the ap(.:i~Hant's:.Bo.oks of
Acco~ints and ~dcfr "fii1ah't:iaL';{~crn·ds lllaintained· by, the ~ppe)i'anfin· the:),ormal.
course of busifless, and 1hereforeJhere is no justification in hOld) ng that thOre was
suppression olfocts by the a·pp~lla'nt °There was no sqpp-~ession' of.f~c:ts for.wl1ich" . ·
extended period ·or Ii rn it~tioh Ciib1q have. been involsed by, the prese rit Case.'Thu!i, • •
it is a totally sOtiled legf8oslti;n tliat extended period of limifatiOn[ij,iriVoking·
proviso to Section 73f6rderrandingduty or tax beyondthe .noiaf'<period#"

,··.· ·' ··,.·,·./t<>:,.. . ' . . ,..-.·, . . . : : . ·.. · · .. ' ·.-.· .·
limitation woi:.ild:'. be justified 'only 'when the assessee kneyv: about the duty/tax •
liability. ·· r

► ini the facts of thepresent case where no' suggestio17 or'allegatio11,q('a17y}r1alafide, ·. ·•
intention to evade' paymentof'dutyis·made out against the appellant,there is ho:·
justification in :tffe impbsitloii 6fperialty in law as well as in.facts.The matterof
penalty is govei'necf·by· rn-~ prihcipfe~ as laid down by.the Hon'ble.Supreme Court
in the land mark'·c:ase of'ivl'~ss·r{Hindustan Steel Limited· repo,:-ted in 1978 ELT
(Jl59). The action· ,of irnposing a harsh and disprqportionate .. pei1alty of
Rs.12,12,339/~is:therefore/fofally ili'egal, ~1nreasonable ,and ·arbitrary

► The actibn of ordering recovery ofinterest Section 11AA ofthe Actis also without
any authority in.law as there· is no short levy or short payment or non-levyqr· non­
payment of any excise 'duty.

' ,.

.s. -Personal hearing inthe matter·yvas held on 28.07.2023. Shri NiteshJa-in,"<::hart~re,~ ·..
Account~nt, appeared· 01{ beiialfofthe appellant He reiterated the sul)missioris ·made ln., .
the appeal memorand(1m.,He' SLibmihecl ·that the matter peri:ainsto F.Y. 2oos'f6r-'vvhith,' ..
the SCN was issued in October, 2008'·and the same has been adjudicated vkl~·irnpi.rgn·ed..;
order ciatecl 1101.20.23 i.e. after. 15 years. He submitted that such gross delay has .
vitiated the ·order. In this regard, he reliesupon the Supreme Court order I~ ~H~ Case ?f.:'.: ..
ATA Freight Line Pvt·., Ltd.. dated 10.02.2023 and Styrolution ABS Pvt. htifii~•High·
court i de or-enas. me teamerts4 test "e so j%$$1;"$,e
boolcon the grounds that the tnb~mal order 111 favour «-"#%pl". . lu. ·•it.~· •.-'lllt , ..

UJ .. - >~ :! y %1: fl· ..° ±!"d#s6 . ~ -o., . 'fir ..ii/
% .«°•o. *
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5ts##t..i±,3c::
in:favour.ofthe,appellant,However, the depatttigeppthasdecdedtt.against the appellant

7€5%%:3±£±$%
· •· Apart from'tfis,oh merits,alsodepartmenthasp@jgi$eajairisthe.appl ia n ce since, the

.. 6. . . Lhav~:11al:.tUUy,gQ;e ;lhr6ygh the fa ct~ di,1~~,:,1,,;,;;:ti1~ j t]Jj;pg 11e ct Order passed by

ie +ii@ieeija,ivioi»swmtstoe mi@e#if#%#94#fief;ii#@alert we ace
.. , memgrapduties.sellas.,hose:made dungpl#sepal)gal]pg?lhpg,pgssue, to,be c/ec1decl 111

.. the preset;caseisas:to'ii@ether- the central,ex@is@g?duty, t/fhiancl ·of Rs.12,12,339/-
·; .. , .' ·"· :•,"'•: ... " . : ,_- ',, . . i' .,. c:,•-,·,·\,:;:.-: ";... ;•,. . .

al_o_ngwith_ :'.iritexesJ ·_.·and.· ,·pe_1,1~l.tj~s, . confirmed . r_11.;J1e:r;1p1jJ.~1_gr1e·ct: 91·cler' passed by the

#zits+set#gas-oa
, .· · · , 7. · · FtOITIJtJ§'Iacts of;tMft.~s.e, · it is oi:,,,erv,~tjJ~~t:1:b~,:9pg§/ls,m1 h•• c.1.eared \ISed

•·. · · , ,;,i II notcover.he used capita)goods. Howeverjei$iii@;#easveel hTI ed that in terms of
Rule ,35)sf thie$gR, 20992%thgappellaritareyggiiygs' jayapamount equa to the

, duty·credit,?vai!~.djt.1-:resp_e:ct,.9.f,-.s:wch-inpu~~: or:i;:;9 · ' ···: Jli@.Q$.wJJi.<tll-;J;Jfe;-rE!rr:iovecl as such.
. .. .- : . ·.... • .. ,.- -:· .· .'; ·.·· .. -.-·~·· ;• -.:· ' ; ,:· ·" .•· •:;,: ·':,;- ·,:•, ·. :·:·./,.; . : "· .... , .. _.,.• ' : ·, •·.'. . ....••t•.•·,.;,,-,<,,:;,;- ·;,.(, ·,:;,',,', '-?! ,:_., · ·, . · . . ·· . . . . . .

. It is. also alleged..,t/1.gfJ)lt3,.'.g_¢PP~;:.iJ~cJ.1:ed. s.haJJJ),e.,H1¢J1Q.@£'.f~fY-!8'~L~.it}~h:)nvoicg referred to

. . t~
·: : . · : . dismissed as :wildrawmn. and-therefore the notlceisietieved.from cant book and.. • : · · · · ·· ,., · · ·, · ·.•: :·· ·'· ... · l ·. • :" :·. :-':' · · · . : _.,,,t.:;:·: ::,;•,.,;·• :. · ;_:::: .. · · ·
.. : ''::... deci_dgip by.th!::ig_gjy,d,i_~atip_g\?.~.th9rity: Th~--~ql~gl~wtl1P,g(f~JW&lJ.?>J:ity-J411t~r:_1.11,s_.o:f ~ule 3(5) of

, · .. • · · • . the ccR;2604,cal@ilate@fib@@gye equa I to thS;f{; i/~ii~,!fls\f,iQ i:Oii,.th e said capita I
l · ·. · · go.od~·red·uce_d~by-,2.5'"p,e1irn1.1t{or:.~.acl,-qu,artei: q'f;~,;½e.~Ji~Q./jpi1:{t(i~.i'.~ofJrofr1 the elate ofi. . . ·., ··--·:,: ,·' .,'.,',· 1: "··: ., . .'•",·;- • · , .,: ._ ... ,. •,--.;~i,;•~:-~'.,,.--,;·,:'·~- '','•':•:''.," _ _: , .

taki.ng-the .C¢j;iy9t1.~f!=,qit. t,!1.e;;_~_gjW:licating'·f1uJh9rjf ;{D;i:t/Aet;~~:<:ii~/0!1:.1?as_secl in the

at

.. :.--_p'./:...

%@tu."e eels)westerspotesins "e9#llEgig#gpi@gt@the le«ton or coaenoo». $i7.1£$ gg ±tf;».ans.col#reg,as#ere de age,esp#peat#el i,'I?'with: the exp ressio 11f i( ,.:. ·a_s:. I ?.-l!Hl.d.)1J:'{(LJle_. 4(5)(a),,Ru,l,!2 3,(5) refers· tq. .,~l1~.-,~;l~Wat.19,n-.wherr:r cap_,tal goods are
%$hel5$iae@iit#eicdi cii= st srise is#t###Mi#rs. i6'1~ Cots join Ltd. 2006

, . .1. ',:,~~ll~t )'i?2, ::fii!!,r~Jip ,PIa,sf.R,'1: : Limited 2009' (29§).';~~'k:!]l,7.,Zi'./ LI';' 1,e[,17~ India Uci: "2007,,.·_ '.- c*·' _.<;,; . . . .

I · 7 _·
!':



F.No. GAPPL/COM/CEXP/152/2023

(219) Eli 911, Garden Pfost Pvt Ltd .-2009 (233) E.L.T. 468 (T), L.G. Balakrishnan~2009 (238}. ·
E.L.T.. 659 (Tribunal). " __ ·. · . . . -·

._ . . .

/the. above ptbVisH was:;fhtroddced vide NotificatibiJ·. No'; .39J2qo'f~'.fjfi/i/·-'.-:_
' , ., .... ·.·: ... ·

dated 13.11.2007.J

(5) When .1npu(r,otcap/ta1-}[o'bcls,. o/2.whtch CENVATitedit.·hasbee½laken·afe.-····•
removedas sucftromthi@facto), orpremises of theprovider.ofoutput'servce
the manufacture1~ q[th~\fipa!)~(~ducts orprovide;- oioutput•service, as fhe:ca'sl3:° ··
maybe, shallpayanamount"equal to the credit availedinrespectofsuch inputs:
or capital goodsaiu:lsi1cl7 re1ndJa(s_hall b,t/ made underthe cover ofan'invoice :
referred to in!'ule 9: . .·

"Provided also thtit;fthe caplta/:goods, 01'J whichCENVAT 2tedit has bentaken·
. : ..-_,.-._: ... ~--. , . _ · .. ;·,··.- ... ; :_. . . . .. -- ..... _.· . . .·' . ·'.;._ .. _. . . . '.

are removed after~being'used,the manufacturer orproviderofoutput service ·
shallpay an-arr(q~1j,(equ~(to tht:LENVATCredit ·tak_e/2,·oh .thestJid:ta/5!taigr:/o1}< ..
reduced by 2.5percentforeachquarter ofayearorpartthereofflo1h·thJdat~ o0_.;:.·
takli1g the Ce'nva{Credit''.:°. .- · ...·. ·· ·

. •· ·• ., /

7.2 To understand.•the issue, the"relevant provisions ofRule 3(5) of the CCR, 2004 is'
reproduced. below:.:: · · ·

Rns. ct#Nvirear

> -.· .,· ' . ,·

7.3 The adjudicating authority·has relied on the decision of Hon'bl Larger'Bench of
the Tribunal in the case·of ModerndvaP!astj!es Pvt. Ltcf. V. CCE, Raigiid_-.. 20d8 (232)0

' .

E.L.T. 29 (Tri.'-LB), wh!:frein .thkterrti' '"as· such'has been dari.fied by tl~e wh,rein 'it'w.as·', .
.held that; . . . . . .. .. . : :- •

''2. The expression ''a:(SL!Ch !'!Jas(o ·be interpreted as commonlyunderstqqd,: ~vhlch 1iin :. ·
the "original form" and "without any addition, _alteration.w.moaifk:ation'~· i/does·'not'_
have any_ connection. Jvith tl1e, gdi:x:ls (capital goods) be/ngJn~w/iinuser:(:[)1; ,usecf:,-:_[!7'.)
Sarkar's "Words&Phtc1ses of!Exc:is°e,'cust9ms&Service Tax'; the, expressiof? ;,a~,;sur;h,;lw~ :;>,,
been defined as ''in drbyitselfalone''.Jt does not distingLiish belweeri a flf=W/L!ousecf. aq/\ ......
a used product Inthe case of-BILT1ndustrial Packaging Co. Ltt/.v. ·ccf, Salehf 1~_:'2001·-::­
(216) EL T. 217, the Tribunal.has brought out how, In Ritle57S(.2) as i(eat/ier stood,:;f:htJ:·•·>
expressions "Without being used" and "after beirig used'.~. "V~re merJfionecl,. ,; ar/c(:, ,
subsequent01 these-t1,vo claLisesA:Verermergedinto one byusing the expi-fss/o,n "fls jLic:h,'.'".-_\ ..
which dear01 shows t(1afthe_expression is intended to cove/bdt(1cap/taifio_od,s.·deiu:e'cl/ · · ··
without use andcleared\afteri being __ put to use. Ever •sif/ce the· inception of the
Modvat/Cenvat Scheme, capital"goods, .whether used or unused, wereallowed tobe.

. removed from a factory only on paymentofduty c;r on reversalofCenva.tcrerjit. taket\,J:
lnitial61, - t1s.ed d1pitEf/.'goods :cati/c//be · reinoved after reversing_ proporl:ioof,l_tr{ de_dif.
depending ?!pon/(1e:period'ofuse;•asper Notification 23/94-CE. dated20-5-1994.'This _._
system was laterchanged to charging duty on used capita/'j:foods,=_ cleared air/hr!! -·
transaction value asper/vofi(ication:·6/2001-CE .dared 1;-J-'20Qlan_d w.ef 13~7-J-2007•:,
vide Notincation39/2007-CE,_.·the' concept.ofre·versalofproportionate credit hasbeen
reintroduced Ifthe 'expression ''as';such II is held to cover only unused or new.capital.,
goods, manufacturerswho wish:to:remove used capitalgoods'tojob workers'premises •
foi" testing, repali"ing/"econditioning·ett., would not be able to availof the ladlity und?r, ·
Rule 4(.fi}(a). Furthei; -if the"expressioil "as such" is inte1preted to mean new_.-· used
capital goods, then the question o('~esting, repairing or reconditioning ~~~4!t~. _ ·
arise and the terms 'testing; 'repa/ring' and 'reconditioning' would b(~-~~-•J e u ~~

7 459a» + '8s. @Me ;s. . . ~ .liftl...?'.1 ~ '

• te.. i3F • s °9a - s.v...,_ ~ ~
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a±is.s.cs...so»+
\. ·.redundant;shouldbe,aai@ehas.heldby.tea@kijiu#tin,A#tit;eaper vi ccE, Ludhiana

.· · . .:2ooif)2boiiI.Lf3rls.is,c,) at),dRajesi1 'i<UJ7fif!)::J.f?~t1/$J,~{V:wa1::~ }?007:C209) EL. 7'. 3 (S.C)."
.. ,· ··:.'.. /i'':\·:''./.\':0//',/'·(0:t:,~':)>.· .... ;',._.:·:. ·. ··:.;,::)::,;i;:~i~{)~;;.::.:-/iii' ,:'/,:.:>·::,. . .-·: : ..

· . ·,::J:firi,d. i~h};ifth~-:.:si.p.pj:_@:'.;'ggqi,$,i:9.n.Js :no.t·~i~l?!.iS4~)pJ~;{t@}tlJe,i;p:i't~S~E;iD.t.ta.$_e as it cl ea Is with
.... : . ·-·:· ~- ··. ,_, '-·/:\~:,'·.-.; ;.'. '-\:'_;· .• ;~i·.·:~_: ,,·:: .;'.•·(::·:--,;- f': •:.•-~-.---, ·:_:: ..> ·. -~: < ;_ .... f:. ·.,. :~;.::,:! :~·/~-:":~.:;•··:::: t:·;':•: "/ ..::_:.:'.:•_,t ._,(.-~--- <,'j-'· . .:_ ·...... :. . ,·

·. th~·::PrD1/lpJ_.Qi~s:::P•fB.~I~ ,.,~.(~)(a.L;qf._tbe Cylt~qp#i~M(i,,(;J~qt.';;¢:l~.i:E!;~t_ly. applicable to the
' .. _.,

.. ·:·; -:;... ·=_··_·::_:.~1·:_ ......\I.... '· ;. ·. ·. ~-:, :-· ·.-- . .-• :· . . . , - '.;:· '..

' • ... •·.•-;. ,,

of Shree

. ' . - ,: -: •. ·• : .. ··:·~:• .. -···. ,. . -~ ·;/.'· ~.- ..

. ····appea/ tela,t~s ?6.,: t/1pjssv,r:,.~s Jo. the· ~ppel/~nt _kl(e(_:f:\~'(f:9/;(/(;~cj_· t,o_·.qpg: dtJty ,?t t(1e assessable
valeoftigeitale@gs$el@by.themiii te ti@jet#gt.@ff#easer@gout,eyears orer
were'·/e,qli(iecl:·'to. :rkyerf.e·:'th~. C:ei~v,at credit ?Vafe,qi.i/)Y,;,l/.if!.tif~ihbi_;(~1i1,e :.9/ t'ec;etjJt of capitill

_, •' ••• ~ .-· ••• / • ... • , ; • • I • t•f..'f"-?.'""·.·~!•l!,,1•j:·'•f • • -~ · 1'·-~·•lft .. 1· .,~
1
• • , •-go&id$;Thieest@dietingauthority.hove beta tees$gill,g,sepijlggig,%vebeen deorea by

Mepelaratera, ohserhe hos nghwyel%egg%,glutgpie,gseesseble value or he
:.pal,gag# eettp,mpg;gtamecommrggnu$ilgpekl.leg#pg#ette pm«aoo or
•there@tuepg,euphony.agapuae6ategagglgeggeeeglneg te:pevthe erase
. dui: equ1r~feGt td/h~ ~envatq~,/1t ava[ledm v,,~'.~~~~(!/t1C'S~{fqrQ)t Rules. .

· · • B. · fu~· undhputei(ti1.qf_ilir; .~ap.itf}!goods i.e..{). G'. ·'$._~(t{:~V..cJi?~)-·p;_r;~7j-,_'8JiciYet)'.' Equipment ~1:ere
, •• ' • • • • •, •• •: • • • • ' •"• • I • .••• •• •• ,. • : • ••:•. ;•• 0 ~ •f .-. : -.:•' ,:_' •.,""4:<h,.:, , • • •

·. '.-:· Alfn;f?~$¢.(I_ by;t(1_f!· a';?p,.i//fltt~ ti1. tl.~f!;-Year !f!96, fl.'i?c{:'(l_Rf!(!.[~(j.q;i{6?/ie,;fV,~!!~;\spl¢!.-1r1Jhe. market on
.. ·: ''asses;?bltva/u~ :ktf,:_;k{J,~t.-,7,1.?:e,Years oi1'pay(!1'r}1if.{d.A~'ii1~q/gf./g) 9-1.fti:~~.1sqdiqn .~alue. Ld. AR

• I .-, • • • t •• , • '· '- •• •" ; '· ·;· \ · . ' 0 , : ,
1

.- 1 '; , . i:~•~-;.;,· ~l';>:'1},~.~-•\t··; ·::·,-,~.~+ ..·.!·.'•~....·, •. • •
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•.3(5).Qf.Cetwat Cred1(,8qfe.5;:W~11,ch_are r~proi:luc_ed thl/5,;.I<.. ; · ·.t - . .. : . .

_·;;:.(111alprqp.t1crsp,rproykje,rofoytpllt set111ce,, ··as_.th?/f?l}~):?.7~JJ/jrf,s/.1~(IJJ,aya11,amount equ,1/ to
@6re@iiSia@a'it"fie±si%#st,er#i inevusor. &tit.a##lj$#ai@3cote@sit&varsnoiree race
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0...•;utsk:le thepi~Mis~s:Jtti.ie_ p/ovklet' ofoutputser~ir;~/cifil).q}r.cJti7g·tr1:e::~Pt1il~tservice: '
·: . 'P(Ol/(~10:rf·{h,e(ith_a. t i-:Pilfk~f1:1.~e/1t shalinoe ti?aijg@#@,%a•fried&tie@jerryeteatoooas
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disagreeing with the view taken bythe LargerBench dismissed the c1ppeal of tbe department
with the followti1g observations:~

"We ha_ve heardargument; Qfbot/.7.:f/~~'ldCounsel. The Ttibunai hasrightly'noted that unlike
inputs, which get c~11sumed.··16p% with the same are taken up/or ltse · in re!atio,; to
manufacture·. of finishedgoods,capitalgoods are used o\ler - a period at ttme'. -THe cap{ta!
goods lose thek tclentity as capitalgoods only when after use over aperiodoftime,'the'same .. ·
has become inserviceable andfit;tg (escrapped. The object ofCenat crediton'capitalgoods.»
IS to avoid the cascaq!lng effrd,6[c!litJ~-'jf ~ven after l{Se for-~ cq'i,pte otyea/s, 0thi:'c:ehvaF '
credit is reqwi·ed · to :bereversec(fhenJt wolild certai11y defe(7Ulw :object. ofthe ·sc/ieh1e'.< TC)
c7VOIOmisuse of_the'!/cheme i11t/w-Ru(es,_.it has beenprovided that IT the machines·a;·e·d~cll~ed: ·
as such the asssessee shalrbe i(abl?'/6-13Eiyduty equal to amountof Cenvat tredkc1vai1ed.The­
machines which arecleared'afteryiitiiation cannot be treated as machines cleared assuch,·.
with ettect tom 13-1-2o7,a8ivso'es been added to Rule 3($5j'f ceat'creaiiRoles'.
providing that if the. capitalgoodson which Cervat credit has beentakenare removedafer
being used, the manufacturershallpaythe amount equal to Cenvatcredit taken or tfesaid
capita_/goods reducedby2.5%foreach. qttarterofyear orpart thereof from the date.oftaking
the· Cenvat credit. The Boardhas.alsoin,the Circular.elated1-7-2002cladrledthati/2.the caseof'
clearance ofgoodsafterbeing'pit into use, the value shall be.dete,.;n,{JedB'rt~~; a116wi11g; the :
benefit to depreciation asperratesfixedi Boards' letter dated. 26-5-1993. TheRespondent
has utilized. the 111{/ChMe,y for nineyears and paid.duty on transaction value.. Tlie,"machine; ..
cleared afterputtingintousefoinineyears cannot be trec1ted as_ cleared 'assuch'.Insertion of
proviso w.e.f 13-112007 makesjclear that there is differencebetween machines cleared'
withoutputting intouseand cleared'fer use. The Bombay High court_has;upheldtheview of

the liibunal ,n the.·:t~ie of cl,mmlns.india Limited V. CCE; Pune.~JIJ - 2007f719FELT. 9.l:L ·_
(Tribunal.-Mumbai), The Tribunal.inthe case ofNahar Ftbreshas also dismissed appealof the ·.
Revenue and. there'is nothing to showthatthie saiddectS/017 ofthe Tdbi.malhas be'eHsJ"(as,a"e .· ._.,· .. , _:, ... · . . -.-._. . . ... ·-· - --•·· .
byanyCourt ... , . . .. ·., • -:'. ,, ,.-,.- .... ,.• ..
9. In these ctirnmstances, we are ;fthe considered-op,nion that the Appeal oftheRevenue is'
bereft a/meritsso d~'si;ves to bet:!!siii,~s1d,, . . . .

' . -t"
. . ·- .

8... The !c?tlo oftheafo.resald;udg0ent.sqUarely 'applies to -the facto(t/1e· caie,)qJ~'e(qc~, ,we ..
fti1d it. dtrficult to ji.tsta1i1 'the')rrip~gn~d: aider passed by the Coir1m#s/one(.(Appia.M.
Accordingly, the appeal is accepted'andimpugned order of Commissioner'(Appeals)isset..

8. Coming to the· co17tent1b11··or:frie appellant that the proviso of.Ruie:3(5:) was
added by way of anjenc:lment vide Notlfic~tion No. 39/2007-C::E (NT dated 13.11.2007 i.e..
after the period when the capitat·goods were cleared by the>appellanf afi:~r-'t.isi,ng· them: ·.
At the material time as there was n"o sui:h proviso in Rule 3(5) of ~he Rul~s; -2004;
therefore, the quantifitc1tio'n oftenvatcredlt to be reve·rsed by the appeflant foLild not
have been done by · the Adjud.icating Authority by apply_ing such proviso.. The
Adjudicating Authority has relied upon the judgment of ~ett?. In~ia·. Pvt.' Limited
reported _in 2022 °(3th) ELT 749(sc) to hold that that th~ said am~hdrr{e'~t.; was
applica!Jle retrospectively. The saidjudgment rendered by the Hon'bl{Suprerh_e·cou~:
they claim. is not· applicable in_ the .fa~ts · of -the present ·'case becal'.1se. the: H·on'ble ·
Suprerile Court therein-held that;

''7. Jn the CEN.V,A T Credit;Rules, 2002, the proviso to suH-rule (5/ ofRule 3
provided tints: · _ . _

"Provided also that:ifthe capitalgoods, on which CENVAT Credit.has been.take
removed after being used, the:ma'nufac:ti.Ji·eror provider of output-service shall .

10

)

aside."
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· ·am~llf/(~q_Ua!'f~/!Je,H_E_i'(.VAT, Cfedfttakpn, i?PJ(t ·· · f/if,'{t;i{i,(<f!.f!{?(/,fJedffcedby 25. per, . · • cot@gag.quartergteyearorerhero@@j@a.i#@figet@tat%i%tote Cenvat Credit "

'),

:. :, , _ . . ,; __

. . . .. . .. . ' . :;/;::\t'?i/:<,,)::·\...
. · p._, It ap13~ii['i:/b<;ttl:Jr,/1/!J.h, th,esaidwov1'so .tq,1'1¢'.fi!t?;/fJ, •t/.f!f,v(~J.exfsted in the

· . 200?Rules;by,a.legislature .slip, it_was not iog'l.ti,-{!{;;/tf!f/;W~~:f//(le-,, As Such, to
. {C/a1i'fy tqePiJ.ftio1,,,.a.nAin,11ol!fJ1wm was_ca,rief .i;J,ii,t{fff/101Fi)l?l./og it.1!1 tune With

EA-.--#i--­..· · red@answerng.the.uestonagainstthe aopelatte ± ·•. ···•· ·•• _· •

·. )Ui/gmeN,cJ,(l(/ortter9f; t.lJ~s'f,h!JI, Court, .The q1,!,ef.%((N?Wt'i/a,"J( 1J.s...fr;1p.,~dl;,y.the Htgh
, · '.';:-,, ...... _.,., .·., Y•...•; .. ,, • :-. ··' • •,•• ,, .-;:, .' '" ',' · • . ·, ..;.,;,: :, ,, ;, ,, ,•,;, :·., , :·:,;1.J,.,:,· .·: ,>c••:, , ,;,, ; .., ,, , .· :, . . : :··· ' · •·. ·

C6U/f is h'ellj _ih fayour .Qf th.e 'appe//~/7t Tbli.:. (f{i,;ff!cif!!;')~$i./.~i;lic'b'Ji.: the- revenue t's
· ql/aS/;edalldSet'aSide, "' .· . . . · ·· '•: ,.,, · ·. •: •·: ' . · · · .
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Date: ·· .08,2023

.
I I· ,%tao.Rs.

rjn (sift«tr).

. . > . ... : • • ,./:. /. /·.· .• ·• . . . ····: ····::· •.• .. ; - ' • '.' ·- . . ..

11. · In view of the above'-djscd'ssjb'ri(lset-aside tl1i'e··,mp"Lfgned>1Srde'(toiifirrnin_g~the ·
demand of Rs.12,12,33~/- arbA°g,Wi1:l~ilnfofes{ahd penafo,es. . . . . .

a«aat zt #f#44$%ft#i«ers«an a#s a arisiaiA!
Thie appeal fife#by4heap5pellant stands disposed off in above teris.

,, 1o. In view of th~ above;.:d\s~ussion and findings, I find thaLthe demand of
:· .... ,:··,·.,.·: ..... ,•··.:<-:,-:•'· •,·;"." . ·.. . . . . • .. :· _: ·'. .· .··. -···":. . . .

Rs.12,12,339/~ .· is n·otsustai!iabfe:-oh merits·. When the·demancl is'1iot sustainable there

is no question of interestandpenalty..
• .. . -,...·•.::!. ,••

Appellant
\_

To,
M/s. Shakti Polyweave Pvt Ltd.;
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GIDC, Dholka,
Ahmedabad-382225
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